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NOTICE. 


The Corporation Journa! was not published in August for lack of material. This 
number contains matters of interest collected since the issue of July 31. 


DOMESTIC CORPORATIONS. 
CALIFORNIA. 


ELECTION OF DIRECTORS. Where a by-law gave the “committee on 
elections” the power to make all arrangements for elections of directors and to 
decide all questions of qualifications of voters, validity of proxies and acceptance 
or rejection of votes it possessed the sole right to determine when the polls should 
be closed. In this case the members of the committee were the secretary, treasurer 
and auditor of the-company. When the time first fixed for closing the polls drew 
near it appeared that the candidate in which they were interested would not be 
elected. The secretary thereupon publicly announced that the polls would be 
kept open until 10 A. M. the next day, prior to which time the secretary made a 
further announcement that the polls would be kept open until noon. Meanwhile 
the members of the committee or their agents had searched for and brought to 
the meeting sufficient additional votes to elect the candidate of their choice. The 
Court held that even though the members of the committee were actuated by 
selfish motives their action was legal. Clopton v. Chandler, 150 Pac. 1012. 


DELAWARE. 


DEBENTURE STOCK. The certificate of incorporation of E. I. duPont 
de Nemours and Company, filed this month in Delaware, provides for an authorized 
capital of $240,000,000 divided into “debenture’’ stock and common stock. We 
quote below the capital stock clauses of the certificate: 


“The debenture stock of each class, without preference of either class over the 
other, shall entitle the holders thereof to receive when and as declared out of the 
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surplus or net earnings of the corporation, a fixed cumulative dividend at the rate 
of, but never exceeding six per cent. (6%) per annum, payable quarterly on such 
dates as the directors may determine, which dividend shall run from the date of 
the issue of said debenture stock, and shall be paid or set apart before any divi- 
dend shall be set apart or paid on the common stock, provided, that dividends on 
any of said debenture stock which shall be issued prior to October 25, 1915, shall 
run from that date only. 


The common stock shall entitle the holder thereof to all other dividends that 
may be declared by the Board of Directors from surplus or net earnings, but no 
such dividends shall be payable until after all cumulative dividends on the deben- 
ture stock of both classes at the above rate up to the date of the declaration of such 
common stock dividend shall have been paid or set apart. In the event of any 
liquidation or dissolution or winding up of the corporation, whether voluntary or 
involuntary, the debenture stock of each class without preference of either class 
over the other, shall entitle the holders thereof to be paid in full the par amount 
of their shares with all unpaid accumulated dividends thereon, to the date of such 
payment before any amount shall be paid to the holders of the common stock. 


Upon any such liquidation or dissolution or winding up of the corporation, 
whether voluntary or involuntary, the assets and funds-of the corporation remain- 
‘ing, after the payments above provided have been made to the holders of the deben- 
ture stock, shall be divided and paid to the holders of the common stock according 
to their respective shares. The debenture stock of both classes, or of either class 
to the exclusion of the other, shall be subject to redemption in whole or in part 
at One Hundred and Twenty-five Dollars ($125) per share and accumulated divi- 
dends thereon on the 25th day of January, 1916, or on the 25th day of January in 
any year thereafter, in such manner as the Board of Directors shall determine. 


The holders of non-voting debenture stock shall have no voting power on any 
question whatsoever except in the following events: 


(a) In the event that the corporation shall fail to pay any dividend on the 
debenture stock when it regularly becomes due and such default shall continue 
for the period of six (6) months, the holders of the voting and non-voting debenture 
stock shall have the sole and exclusive right of voting on all questions whatsoever, 
to the exclusion of the holders of the common stock, during the year next ensuing, 
and during each year thereafter until the corporation shall have paid all accrued 
dividends on the debenture stock, or 


(6) In the event that the earnings of the corporation during any calendar year 
shall amount to less than nine per cent. (9%) of the debenture stock of both classes 
issued and outstanding during said year,.the holders of the non-voting debenture 
stock shall have an equal right to vote on all questions with the holders of the voting 
debenture stock and of the common stock, which right to vote shall continue until 
such time as the net earnings during some future calendar year shall equal nine 
per cent. (9%) of the debenture stock of both classes issued and outstanding in 
such year. 
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The holders of voting debenture stock and of common stock shall have the right 
to vote on all questions to the exclusion of the holders of non-voting debenture stock, 
except as hereinbefore specifically stated. 


From time to time the debenture stock of either class or the common stock 
may be increased according to law. 


From time to time the debenture stock of each class and the common stock 
may be issued in such amounts and proportions as shall be determined by the Board 
of Directors and as may be permitted by law, except that no debenture stock of 
either class authorized to be issued hereunder, or which shall be authorized under 
any amendment of this Certificate of Incorporation, shall be issued unless the net 
assets of the corporation above all! direct liabilities, except capital stock liability, 
shall amount after the issue of said debenture stock, to at least one and one-half 
times the par value of all debenture stock of both classes issued and outstanding. 


Any issue of debenture stock authorized hereunder or under any amendment 
hereof, at the discretion of the Board of Directors, may be offered for sale to all 
the stockholders of the corporation or to the holders of the debenture stock of both 
classes, to the exclusion of the holders of the common stock, but in no event shall 
any such debenture stock be offered for sale until after the debenture stockholders 
of both classes shall have had an opportunity to subscribe and pay therefor, except 
in case the directors in their discretion find it necessary or desirable to issue such 
debenture stock directly in payment for property, or other assets, except cash, 
necessary or desirable to be purchased, or acquired from time to time for the cor- 
poration, or in case the directors deem it desirable to declare a dividend on the 
common stock payable in such debenture stock.” 


IOWA. 


RESIGNATION OF OFFICER. U.S. District Judge Wade, in Ross v. West- 
ern L. & I. Co., 223 Fed. 680, holds as follows: 
“Where an officer of a corporation is elected under by-laws providing 
that he shall serve until his successor is elected and qualified, I hold that, 
so far as the public is concerned, a resignation tendered before the election 
of his successor, and not acted upon by the corporation, its stockholders, 
or board of directors, has no effect. The public has the right to treat 
him as an officer of the corporation. This is certainly true for the pur- 
pose of service upon the corporation, and may be true for many other 
purposes.” 


MICHIGAN. 


DISSOLUTION. The statutes of Michigan provide in Compiled Laws 1897, 
Vol. 3, Ch. 300 for the voluntary dissolution of corporations by application to any 
court having equity jurisdiction. But Sec. 12 of Act 232, L. 1903, as amended by 
Act 137, L. 1907, requires the filing of a “notice of dissolution” with the secretary 
of state by any corporation which has been dissolved by process of law, or whose 
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term of existence has terminated by limitation or whose property and franchises 
have been sold at mortgage sale or at private sale. Filing such notice is generally 
considered to be a convenient way of dissolving when a corporation has disposed 
of all of its property and has no creditors. The corporation is thereafter no longer 
required to file reports or comply with any other requirements of the corporation 
act. But the filing of such notice does not in fact dissolve the corporation. An 
undisclosed creditor may still sue the corporation, and service of summons on 
those in office at the time of filing the notice will confer jurisdiction. Simms v. 
Bialy Hardware & Supply Co., 153 N. W. 821. 

_ MISSOURI. 


STOCKHOLDER’S RIGHT TO INSPECT BOOKS. The St. Louis Court 
of Appeals holds that at common law the stockholder’s right to inspect the books, 
records and papers of his corporation is not unqualified, but to be enforced only 
where his demand is in good faith, for a proper purpose, and for reasons connected 
with his rights as stockholder. But under Rev. Stats. 1909, Sec. 3349, which 
provides that each stockholder may at all proper times have access to the books 
of the corporation to examine them under regulations prescribed by the by-laws, 
the stockholder has an absolute right regardless of his purpose or motive, so long 
as the purpose is not illegal. State v. Doe Run Lead Co., 178 S. W. 298. In this 
case the Court permitted the inspection of the stock-book. transfer book, cash 
book, journal and ledger. 


NEW YORK. 


LIABILITY OF INCORPORATORS. One who signs a certificate of in- 
corporation as X subscriber for a certain number of shares is liable to creditors of 
the corporation for the amount unpaid thereon, notwithstanding that he intended 
to subscribe only for a few shares for himself and understood that the rest were to 
be transferred to and paid for by other parties. George Irish Paper Corporation 
et al., v. White et al., 154 N. Y. S. 778. 


ATTORNEY IN FACT MAY NOT SIGN AS INCORPORATOR. The 
Secretary of State is not authorized to file a proposed charter cf a business corpora- 
tion where it appears that one of the incorporators did not in fact sign or acknowl- 
edge the certificate, but that this was done by his attorney. Attorney General’s 
Opinions, 1914, p. 181. 


MORTGAGE LOAN AND INVESTMENT COMPANIES. (1) Corporations 
incorporated for the purpose of selling, offering for sale or negotiating bonds or notes 
secured by deeds of trust or mortgages on real property or choses in action owned, 
issued, negotiated or guaranteed by it, or for the purpose of receiving any money 
or-property either from its own members or from other persons, and entering into 
any contract, engagement or undertaking with them for the withdrawal of such 
money or property at any time with any increase thereof, or for the payment to 
them or to any person of any sum of money at any time, either fixed or uncertain, 
were unauthorized after the passage of chapter 452 of the Laws of 1896 to incorporate 
under the Business Corporations Law, and thereafter were required to incorporate 
under the Banking Law. 


(2) A corporation organized and incorporated under the Business Corporations 
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Law, or any other law except the Banking Law or the Insurance Law, after the 
passage of said chapter 452 of the Laws of 1896, is not authorized to engage in mort- 
gage, loan or investment business above described; and proceedings should be 
brought to dissolve such a corporation in the event it attempts to carry on or engage 
in the businesses above described, upon the ground that it would he exercising a 
privilege or franchise not conferred upon it by law. 


(3) So far as corporations which were organized under any law of this State 
prior to the enactment of said chapter 452 of the Laws of 1896 are concerned, the 
Superintendent of Banks is authorized and it is his duty to supervise and control 
such corporations pursuant to section 8 of the Banking Law, and the other sections 
applicable thereto. 


Corporations of this State lawfully authorized to do a mortgage loan and invest- 
ment business prior to the enactment of laws requiring them to incorporate under 
the Banking Law of this State are nevertheless now subject to the inspection and 
supervision of the Superintendent of Banks. Attorney General’s Opinions, 1914, 

PAWNBROKING. A corporation may be formed to conduct a general pawn- 
broking and loan business upon pledges of personal property. Attorney General’s 
Opinions, 1914, p. 330. 


USE OF STATE SEAL AND COAT OF ARMS BY CORPORATIONS. “A 
reading of the statutes referred to (Sec. 887, Penal Law; Sec. 124, Election Law; 


Sec. 60, Public Officers Law; Art. 6, State Law, Secs. 44 and 45, General Construc- 
tion Law and Sec. 421, Penal Law) fails to show that the private use of the Coat 
of Arms and Seal is prohibited with any exactitude. Nevertheless I am constrained 
to formally disapprove of any such use. The Coat of Arms and the Seal of the 
State are the property of the State and necessarily are intended to be used only 
for the purposes set forth in our law. The use of copies of the Seal and of the Coat 
of Arms by private persons and corporations can serve no purpose, except to give 
a fictitious authority to their acts or status and in many cases would lead to outright 
fraud. * * * Nothing suggests itself to me which would justify the use of the 
Coat of Arms or Seal of the State by corporations or by private persons. Attorney 
General's Opinions, 1914, p. 221. 

DISSOLUTION. Sec. 221 of the General Corporation Law provides for the 
dissolution of corporations without judicial proceedings. It requires, among other 
things, that notice of the stockholders’ meeting at which action shall be taken to 
dissolve must be published for three weeks and a copy thereof served personally 
upon or mailed to each stockholder. Sec. 42 of the General Corporation Law 
provides that “whenever under the provisions of any of the corporate laws a cor- 
poration is authorized to take any action after notice to its members or after the 
lapse of a prescribed period of time, such action may be taken without notice and 
without the lapse of any period of time, if such action be authorized or approved, 
and such requirements be waived in writing by every member of such corporation. 
* * *” Sec. 42, however, does not apply to procedure for dissolution under 
Sec. 221. The notice there required is not only for the benefit of stockholders, 
but also for the benefit of creditors, pledgees and others. It must, therefore, be 
published as required by Sec. 221° before the Secretary of State can issue a certi- 
ficate of dissolution. (Attorney General’s Opinion, June 11, 1915.) 
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NORTH CAROLINA. 


LOAN COMPANY. A corporation may be organized to carry on the business 
of a pawn broker. (Attorney General’s Opinion, Biennial Report 1913-1914, p. 87.) 


TRUST COMPANY. There is nothing in the general corporation statutes 
to authorize the formation of corporations to act as executors, administrators, 
guardians, etc. Hence the Secretary of State is not justified in granting a charter 
to a proposed corporation with such powers. Ch. 7 of the Revisal of 1905 gives 
banks the power to do a trust and fiduciary business but the authority is limited 
to this particular class of corporations. (Id. p. 89.) 


VOTING POWER OF PREFERRED STOCKHOLDERS. Although the 
charter of a corporation may provide that ‘‘the holders of common stock alone 
shall have power to vote and participate in the management of said company” 
preferred stockholders must be permitted to vote on such questions as the dissolu- 
tion of the corporation. (Id. p. 94.) 


OKLAHOMA. 


BY-LAWS. Sec. 1246, Rev. Laws 1910, provides that by-laws must be adopted 
by stockholders within one month after filing articles of incorporation. The Supreme 
Court of Oklahoma holds that subscribers to the articles of incorporation are “‘stock- 
holders”’ within the meaning of this statute although no subscription to stock is 
made in the articles of incorporation. Sec. 1248 provides that all by-laws adopted 
by a corporation must be certified by a majority of the directors and secretary 
of the corporation, and copied in a legible hand in some book in the office of the 
corporation, to be known as the “‘book of by-laws” and that no by-laws shall take 
effect until so copied. The Court holds (1) that typewriting the by-laws complies 
with this requirement; (2) that copying the by-laws in some book for permanent 
record is sufficient to make them valid although the book may not be known as the 
“book of by-laws;” and (3) that failure to certify the by-laws does not render them 


ineffective as the penalty is only for failure to copy. Cummings v. State, 149 
Pac. 864. 


FOREIGN CORPORATIONS. 


ALASKA. 


FOREIGN CORPORATIONS NOT PROTECTED BY INTERSTATE COM- 
MERCE RULE. Our attention has been called to a decision of Judge Brown, 
U. S. District Court, District of Alaska, in the case of W. J. Van Schuyver & Co. 
vs. S. O. Breedman (not yet reported). This decision holds, under the reasoning 
of the U. S. Supreme Court in International Harvester Co. v. Kentucky, 234 U. S. 
579, that the soliciting of orders in Alaska to be accepted outside of the District is 
doing business in such manner as to require compliance with the provisions of 
chapter 23 of the Civil Code. Since the statutes of Alaska are enacted by Congress 
the rules under which corporations may engage in commerce between the states do 
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not apply. An order solicited within the District and accepted at a point out- 
side, from which point the goods were shipped directly to the purchaser within the 
District was held to be “‘doing business,’’ and since the company had not qualified 
under the Alaskan statutes the contract could not be enforced. 


(NOTE: In 1912 Alaska became a Territory and its legislature has held two 
sessions, 1913 and 1915. It has made no change in the foreign corporation laws 
enacted by Congress, Ch. 23, Civil Code. To what extent the above decision 
applies to transactions at the present time is uncertain from the brief information in 
our possession. In the next number of the Journal a further statement will be 
made on this subject. The Corporation Trust Company is prepared to assist 
attorneys to obtain the necessary permit to do business for their corporation clients 
and will furnish an agent for service of process in the Territory. Inquiries may 
be addressed to our nearest office.) 


MICHIGAN. 


INTERSTATE COMMERCE. A foreign corporation, engaged in the manu- 
facture and sale of patterns, granted to a resident of Michigan an agency for the 
sale of its product. The contract provided that the corporation should sell and 
deliver, f. o. b. at points outside of the state, its product at a specified discount 
from retail prices and to allow the resident to return semi-annually such of the 
patterns remaining unsold in part payment for new patterns. The contract also 
provided for the purchase by the resident dealer of fashion sheets which on specified 
terms would bear his name and advertising. The Supreme Court of Michigan 
holds that although the contract is called a contract of agency the resident was not the 
agent of the corporation in the state and the transaction so far as the corporation 
was concerned was interstate commerce and not “‘doing business”’ in the state. The 
corporation, therefore, could sue upon the contract in the local courts. Standard 
Fashion Co. v. Cummings. 153 N. W. 814. 


NORTH CAROLINA. 


DOING BUSINESS. The Attorney General of North Carolina prints in his 


last biennial report a number of opinions, some of which are briefly summarized 
below: 


The mere holding of title to land in North Carolina does not make it necessary 


that a foreign corporation register under the provisions of Section 1194 of the 
Revisal of 1905 (p. 83). 


Keeping goods in storage in the state and appointing a merchandise broker to 
distribute such goods upon invoices made at the office of the company outside the 


state is “‘doing business,’’ so as to require the corporation to comply with Section 
1194 (p. 84). 


A corporation manufacturing towers, tanks and other goods outside the state 
and, in addition to selling such goods in the state, undertakes the work of erecting 
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them or superintending their erection is “doing business” so as to require com- 
pliance with Section 1194 (p. 87). 


A corporation which sends its buyer into the state to purchase produce and 
authorizes him to draw on the company for produce purchased, should be required 
to comply with Section 1194. The Attorney General, however, recognizes in this 
opinion the fact that the company may not legally be compelled to register but 
deems it proper action for the Secretary of State to demand that it register (p. 88). 


A foreign railroad corporation not operating as a common carrier cannot be 
required to comply with Section 1194, since that statute expressly exempts rail- 
road, banking, insurance, express and telegraph companies (p. 94). 


SIMILARITY OF NAMES. A foreign corporation cannot be excluded from 
North Carolina on the ground that another company is already doing business in 


the state under the same name. (Attorney General’s Opinion, Biennial Report 
1913-1914, p. 92.) 


PENNSYLVANIA. 


INTERSTATE COMMERCE. An unregistered foreign steamship company 
which maintained an office in the state for the conduct of its business in handling 
interstate transportation of merchandise is not doing business here within the 
meaning of the Act of June 8, 1911, P. L. 710 (requiring registration of foreign 
corporations before doing business in the commonwealth) even though the manager 
of the company with a large force of clerks and other employees were constantly 
employed making contracts and conducting other business details relating to the 
shipment and arrival of passengers and freight, and that the company leased a 
wharf property in the jurisdiction for such business. Phila. & Gulf Co. vs. Clark, 
249 Pa. 415. These the Court found were necessary incidents of interstate com- 
merce and as such were within the protection of the commerce clause of the Federal 
Constitution and not subject to the restrictive conditions of the state statute. 


AN UNREGISTERED FOREIGN CORPORATION MAY SUE for the pur- 
chase price of goods delivered in Pennsylvania in pursuance of orders solicited by 
salesmen, if there is no evidence that the corporation maintained any place of busi- 
ness in the state or had any portion of its capital invested there. Dunn-Solomon Co. 
v. Edwards, Supreme Court of Pennsylvania, February Term 1915, Nos. 7 and 8— 
not yet reported. 


TAXATION. 
ALABAMA. 


MONEY LENT, solvent credits, and credits of value have heretofore been 
subject to taxation in Alabama but by Act of Feb. 16, 1915, (L. 1915, p. 107,) the 
legislature declared such property to be exempt from taxation and repealed the 
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previous taxing statutes. The Court of Appeals of Alabama, however, holds that 
the repeal does not disturb assessments made before the passage of the Act. S. 
Gussenheimer & Co. v. State, 69 So. 230. 


KANSAS. 


MORTGAGE REGISTRATION TAX UNCONSTITUTIONAL. Laws of 
Kansas, 1915, ch. 250, provided that before any mortgage of real property could 
be received and filed for record a tax of fifteen cents per annum for the full term 
of the loan on each one hundred dollars of the principal debt should be paid to the 
County Treasurer. The Supreme Court of Kansas has held this statute to be 
unconstitutional and void. Wheeler v. Weightman, 149 Pac. 977. 


PENNSYLVANIA. 


THE CAPITAL STOCK TAX will hereafter be imposed on all corporations 
in Pennsylvania whether or not the report of the corporation shows any capital 


stock subject to tax. The reason is explained in a circular issued by the Auditor 
General, reading as follows: 


“‘We wish to state that a minimum appraisement of $1,000.00, on account 
of Capital Stock subject to taxation, is made against all companies, irre- 
spective of the character of the activities or the amount of property invested 
in the State. 


“Under the former practice, the passing of a report without settlement, 
on account of the entire Capital Stock being engaged in manufacturing, 
renders it possible for the same to be opened and settlement made thereon 
by subsequent Auditors General. 


“Under the present practice, the settlement is closed, except for clerical 
errors, after a year from date of voluntary payment. 


“‘We feel that this practice inures to the benefit of the Company as well 
as to facilitation of work in the Department.” 


CORPORATE LOAN TAX. A foreign corporation is doing business in Penn- 
sylvania so as to make its treasurer subject to the duty imposed by the Act of June 
30, 1855, P. L. 193, to assess a tax on corporate indebtedness held by residents 
where the corporation is a holding company engaged in buying stocks and bonds 
of Pennsylvania corporations, holds its directors’ meetings and keeps its bank 
account here and where its treasurer, who transacts most of the corporate business, 
resides. The fact that the stocks and bonds are pledged in another state to secure 
the company’s own bonds and that the interest is paid out of the state is immaterial. 
Com. vs. Wilkes-Barre & Hazelton R. R. Co., M. D. May Term, 1915, No. 10, 
Supreme Court of Pennsylvania. The decision of the lower court which is here 
reversed was reported in The Corporation Journal, page 22. 
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TRUSTS AND MONOPOLIES. 


THE EASTMAN KODAK CASE. The U. S. District Court for the Western 
District of New York seems to indicate that neither price fixing nor exclusive agency 
contracts nor the acquisition of competing plants constitutes per se grounds for 
holding that an illegal monopoly exists. After reciting the history of the growth 
of the Eastman Kodak Company, Judge Hazel, in his opinion, holds that instances 
where the Eastman Company bought competing concerns without coercion were 
not illegal even though the purchase of a plant was facilitated by infringement suits 
pending against the vendors. But when the company undertook to control the 
supply of raw paper and restricted its sale to those who handled the Eastman prod- 
ucts, exclusively, the practice was illegal. The Court also concludes that the 
acquisition of some sixteen competing companies, under restrictive covenants 
prohibiting the officers of the acquired concerns from re-entering the business for 
periods ranging from five to twenty years was for the purpose of suppressing com- 
petition and in furtherance of an intention to form an illegal monopoly. This 
conclusion is further strengthened by the fact that a majority of the plants were 
dismantled and the business concentrated at Rochester. Below are quoted several 


extracts from the opinion which throw light upon the present trend of judicial 
thought: 


“Defendants argue generally that manufacturers have the legal right to en- 
courage dealers by extra profits or by other fair inducements to handle their goods 
exclusively; that such an arrangement is to the interests of both; and that the 
Eastman Kodak Company was the first to induce stationers, druggists, and others 
to handle its goods as a side line. All this and more, it may be conceded, separated 
from other acts, might furnish no ground for holding that there was an illegal monopoly, 
but the arbitrary enforcement of the restrictive conditions by the establishment 
of a system of espionage and the keeping of records of violations of such condi- 
tions with a view of penalizing such dealers, are evidences of an intention to 
promote a monopoly.” 


“The sales restrictions together with the raw paper contracts, the acquisition 
of plants and properties, stock houses, etc., and the covenants against producing 
photographic materials, indicate an intention to supplant competitors and to unduly 
and unreasonably restrain and monopolize interstate trade in photographic sup- 
plies. The intent and purpose with which the corporation defendants and the 
individual defendants participated in the various transactions, which whén standing 
alone may be innocent enough but which when correlated assume a different aspect, 
are proper subjects of inquiry. * * * The devising of means for deterring 
others from manufacturing certain articles, or restricting the localities in which 
they may deal in such articles, fixing sales prices, or adopting regulations for 
governing dealers, to be enforced by special rewards or penalties, inevitably result 
in concentration of business in the hands of a few, and may also result in giving 
to a single person or corporation such a unification of interest or management as 
to constitute an illegal monopoly.” 


“There is no limit in this country to the extent to which a business may grow, 
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and the acquisitions of property in the present case standing alone would not be 
deemed an illegal monopoly, but when such acquisitions are accompanied by an 
intent to monopolize and restrain interstate trade by an arbitrary use of the power 
resulting from a large business to eliminate a weaker competitor, then they no 
doubt come within the meaning of the statute.” 

* 7 * ” . . * 

The court was of the opinion that there was no necessity for referring the present 
case to the Federal Trade Commission as a master in chancery to ascertain and 
report the appropriate form of decree but held that the court itself might apply the 
remedies laid down in the Standard Oil case, first, to forbid the doing in the future 
of acts like those which had been done in the past; and, second, to dissolve the 
combination. 


In conclusion the Eastman Company is given an opportunity to present to the 
Court on the first day of the 1915 November term, a plan for the abrogation of 
the illegal :aonopoly which unduly and unreasonably restrains interstate trade and 
commerce, and, in the meantime, jurisdiction is retained by the court to make such 
other orders and decrees as may be deemed necessary to the granting of the relief 
demanded in the bill or such other relief as the equities of the case may require. 
U. S. v. Eastman Kodak Co., ef al., not yet reported. 


UNFAIR METHODS OF COMPETITION. 
U. S. DISTRICT COURT—INDIANA. 


AN IMPORTANT INDICATION of the attitude of the Federal Courts on 
what constitutes unfair methods of competition appears in a decree recently handed 
down by Judge Anderson, United States Judge tor the District of Indiana. This 
was an action by the United States of America v. S. F. Bowser & Company, In- 
corporated, ef al. The company and the several individual defendants consented 
to a decree without defending the suit. The Court, therefore, on motion of the 
government decreed that the defendants were engaged in a combination to restrain 
and in an attempt to monopolize interstate trade and commerce in violation of 
the Sherman Law and enjoined them: 


(a) From making or causing to be made to customers or prospective customers 
or competitors, false representations concerning the standing, financial or other- 
wise, or the business methods, of such competitors, with the purpose or intent 
to injure such competitors in their business; and from making any false represen- 
tations concerning the quality of pumps, tanks or outfits manufactured by com- 
petitors, tr the ability of such pumps, tanks or outfits to meet the requirements of 
the National Board of Fire Underwriters; 


(b) From bringing or threatening to bring suit against competitors, their 
customers or prospective customers, upon the claim, known to be false or not 
believed in good faith to be well founded, that the products of such competitors 
are an infringement of the patents rights of defendants 


(c) From hiring, bribing or employing architects, fire marshals, insurance 
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representatives, or municipal officers or employees, to use their influence in pro- 


moting the sale of defendants’ products, or in preventing the sale of the products 
of competitors; 


(dq) From procuring detectives, agents or representatives to enter into or take 
employment in the factories, buildings, shops or offices of competitors, without 
their consent, for the purpose of obtaining information concerning their business; 


(e) From inducing or hiring draymen, railroad employees or other persons to 
obtain from shipments made by competitors, or from other sources, the names and 
addresses of their customers; except that the traveling salesmen of defendants, 
in making reports of prospective customers upon whom they have called, or em- 
ployees engaged to make canvasses for the purpose of ascertaining the names and 
addresses ot prospective customers, may report the name of the pump, tank or 
outfit owned by such prospective customer, if the purpose in so doing is not to 
injure in any manner the business of a competitor; 


f) From securing or attempting. to secure, or bring about in any manner, the 
cancellation of orders taken or sales made by competitors, or interfering in any 
way with contracts entered into by competitors with purchasers of their pumps, 
tanks, or outfits; 


g) From promising or agreeing to indemnify customers or prospective customers 
of competitors against losses from litigation or otherwise, on condition that they 
cancel their contracts with such competitors; 


(h) From reducing the prices of pumps, tanks or outfits below the cost of pro- 
duction, or giving them away, in order to prevent sales by competitors; or discrimi- 
nating in prices between different persons or localities with the purpose or intent 
thereby to destroy or injure the business of a competitor; 


(f) From inducing or hiring salesmen, agents, or other employes of competitors 
to leave their employment and enter the employ of defendants; but nothing in this 
section shall prevent defendants from hiring salesmen, agents, or other employees 
of competitors who shall have left, without any inducement from defendants, their 
employment and shall have applied to defendants for situations; 


(j) From committing or causing to be committed any other similar acts of 
unfair competition, the purpose or effect of which shall be to injure or destroy the 
business of any competitor, to substantially lessen competition in or otherwise 
restrain interstate trade or commerce in pumps, tanks, or outfits, or tend to create 
a monopoly therein in favor of defendants. 


While the decree makes no reference to the Federal Trade Commission Law or 
the Clayton Act, it is perhaps a significant step in the building up of a definition 
of the term “unfair methods of competition” which appears but is not defined in 
those laws. 
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PRICE FIXING. 


U. S. DISTRICT COURT—ILLINOIS. 


THE CASE OF AMERICAN GRAPHOPHONE CO. ET AL. v. BOSTON 
STORE OF CHICAGO, decided September 3, 1915, not yet reported, involves 
neither the Sherman Law nor the Clayton Act, The case presents the question: 
“Can a patentee upon a sale of the patented article, by contract require of his imme- 
diate vendee the observance of price restrictions upon resale?”” Judge Geiger of the 
District Court remarks in the opinion that prior to Bauer v. O’Donnell, 291 U.S. 1 
(The Sanatogen case, see Journal No. 39.) this question would have received an 
affirmative answer. On that case and the earlier case of Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339, now depends the answer. The Court points out that in the 
Bobbs-Merrill case there was no claim for relief because of any contract. The 
attempt there was to fix the price by notice in the book that a sale at a different 
price would be treated as an infringement. Reliance was placed solely on the 
copyright statutes. In Bauer v. O’Donnell the same facts were presented with 
respect to a patented article. The U. S. Supreme Court held in both cases that 
prices on resale could not be fixed by notice. But the Supreme Court has not over- 
ruled the general proposition announced in Victor v. The Fair, 123 Fed. 424, that 
the patentee and his vendee may bargain in any way respecting the scope cf the 
former’s release of his patent monopoly. Therefore, an agent or vendee of a patentee 
may, by direct covenant or agreement, be bound to the observance of price restric- 
tions, imposed as a condition upon which exclusive right of sale by the patentee 
is being exercised. The Court appreciates that this conclusion may not be in 
harmony with views expressed in some other districts since the decision in Bauer v. 
O’Donnell. For reference to such decisions see Journal No. 47, pp. 6 and 7. 


U. S. DISTRICT COURT—NEW YORK. 


CREAM OF WHEAT CASE. The Cream of Wheat Company puts out a 
product of purified middlings. In order to sell this product at a profit, a small 
retailer has to charge at least fourteen cents per package. The Cream of Wheat 
Company, by a scheme adopted in 1913, held itselt out as dealing with wholesalers 
exclusively, reserving the right to refuse to sell to anybody who failed to comply 
with any request made, and deemed by the company beneficial to itself, the “trade 
at large’ or the “interests of the consumer.’’ Sales once made were absolute and 
the transaction closed. A sale was to imply no agreement to maintain or fix any 
price on resale; nevertheless, the company requested that retail prices be kept at 
the level. recommended by it. Under this plan, the Cream of Wheat Company 
sold its product at wholesale rates and in large quantities to the Great Atlantic 
& Pacific Tea Company on condition that in making sales over the counter direct 
to the consumer no smaller price should be charged than the small retailer had to 
ask in order to get a fair profit, namely, fourteen cents per package. The Tea 
Company subsequently sold the package in its “economy stores” at twelve cents in 
violation of the condition and the manufacturer thereupon refused to sell any more 
Cream of Wheat to it at the wholesale rate. The action (Great Atlantic & Pacific 
Tea Co. v. Cream of Wheat Co., 224 Fed. 566) was in effect an effort to compel the 
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manufacturer to fill the Tea Company’s orders at the wholesale rate although the 
prayers of the bill were that the plan or system of sales of the Cream of Wheat 
Company be adjudged illegal and in violation of the Sherman Act and Section 


2 of the Clayton Act, and that the company should be enjoined under Section 16 
of the latter Act. 


The Court held (1) that although, as alleged, the manufacturer did have a 
monopoly of Cream of Wheat, it was a perfectly lawful monopoly in the trade name 
and was not a monopoly of the product under any other name; (2) that the defend- 
ant did not fix the resale prices in point of fact because it had no agreement by 
which fixed prices could be enforced, but, the Court goes on to say, “Let it be as- 
sumed that defendant declines business with all who refuse to maintain prices. 
If such refusal affected a necessity of life, or even a staple article of trade, the matter 
might be serious, and history might be appealed to for instances of statutory punish- 
ment—e.g., the engrossing acts. But mere abstention from dealing cannot per se 
be price fixing, because the price is not made to depend upon any contract or agree- 
ment even thought by the parties to be enforceable. To call defendant’s acts price 
fixing is inaccurate, and evades obvious legal questions, viz., whether defendant 
has the right to decline business, and whether it is anybody’s business why the 
business is declined; (3) that if there was any restraint of trade and prevention of 
competition, it was only in Cream of Wheat itself and not unreasonable.” 


At the conclusion of the opinion, the Court said: ‘Mere doubt of the proposi- 
tions of plaintiff would require refusal of preliminary injunction; but I may more 
distinctly state my reasons for thinking that even definite, positive, and admitted 
price regulation is not unreasonable restraint of trade in the present instance. 
Cream of Wheat is not a necessity; it is not even a staple article of commerce. 
If it be a commodity at all, the commodity and the name are synonymous. Its 
continued existence depends upon defendant’s ability to control the marketing of 
its own product. The doing of what plaintiff wishes would take from every 
groceryman near an ‘Economy Store’ the last incentive to buy any Cream of Wheat, 
and collectively such grocery keepers are more important to the public and the 
defendant than is the plaintiff. If injunction were granted, defendant and many 
retailers would be injured, and the microscopic benefit to a small portion of the 
public would last only until plaintiff was relieved from the competition of the four- 
teen cent grocers, when it, too, would charge what the business would normally and 
naturally bear. In short, it is plaintiff, and not defendant, that pursues methods 
whose hardship and injustice have often been judicially commented upon.” 


“In my judgment the prevention or limitation of practices such as plaintiff’s 
(so far as consistent with statute law) is the reverse of unreasonable.” 


INCOME TAX. 
U. S. DISTRICT COURT—NEW YORK. 


CONSTITUTIONALITY OF ACT. The District Court of ‘the Eastern 
District of New York has held that the income tax act of Oct. 3, 1913, is not uncon- 
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stitutional because the tax for 1913 was levied on incomes for the period between 
March 1, 1913, and Oct. 3, 1913, when the law went into effect, since, if a person is 
liable for the tax in the future, the method of its computation as estimated upon the 
past does not invalidate the tax. Edwards v. Keith, 224 Fed. 585. The Court 
cites as authority Stockdale v. Insurance Companies, 87 U. S. 331. 


COMMISSIONS ON RENEWAL PREMIUMS. The Court upholds T. D. 
2011, issued by the Commissioner of Internal Revenue under date of July 28, 1914. 
It was held that commissions received in 1913 by an insurance agent on renewal 
premiums for the second and subsequent years of the life of policies, issued prior 
to the enactment of the statute, constituted income which accrued when such 
premiums were paid. Edwards v. Keith, supra. 


RULINGS AND REGULATIONS. 


Since our last issue (see Corporation Journal, p. 45) the Treasury Department 
has issued u regulation regarding non-resident aliens, defining the word “‘residing”’ 
as it appears in paragraph A of the Income Tax Law, and prescribing a form to 
be used by aliens coming to the United States with the intention of becoming 
residents thereof (p. 495). 


(Note: The page reference above is to our Income Tax Service, in which this 
regulation is printed in full). 


WAR TAX 
RULINGS AND REGULATIONS. 


Since our last issue (see Corporation Journal, p. 47) no rulings and regulations 
have been issued by the Treasury Department. 


FEDERAL RESERVE. 
RULINGS AND REGULATIONS. 


Since our last issue (see Corporation Journal p. 47) the Federal Reserve Board 
has made a number of informal rulings on a variety of points (pp. 283 to 313). 
Regulation Q provides that “commodity paper,’’ 7. e. notes, drafts, or bills of ex- 
change secured by warehouse terminal receipts, or shipping documents covering 
approved and readily marketable, non-perishable staples, properly insured, may be 
re-discounted at special rates to meet the seasonal demands for credit facilities 
in the crop producing districts (p. 315). Regulation R extends the previous regu- 
lation regarding bankers’ acceptances (p. 316). ¥ 


(Note: The page references are to our Federal Reserve Act Service which 
reports all rulings and regulations under the Federal Reserve Act.) 


TRADE COMMISSION. 


No rulings or regulations have been issued by the Federal Trade Commission 
since our last issue. (See Corporation Journal, p. 47). 
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U. S. SUPREME COURT. 


The October Term, 1915, of the Supreme Court of the United States com- 
mences on the 11th of October, but that day is devoted by the court to paying a 
visit to the President. For the 12th of October there are twenty-five cases set down 
for argument. The constitutionality of the Corporation Tax Law or of the Income 
Tax Law is involved in Brushaber v. Union Pacific R. R. Co., Tyee Realty Co. v. 
Anderson, Thorne v. Anderson, Anderson v. Forty-Two Broadway Co., Dodge v. 
Brady and Stanton v. Baltic Mining_.Co. The constitutionality of the alien labor 
law of the State of New York is before the court in Heim v. McCall and Crane v. 
People of the State of New York. The alien labor law of the State of Arizona was 
initiated, by virtue of the provisions for initiative and referendum of that State, 
and its validity is to be tested in Truax v. Raich. The docket of the court contains 
but little less than the usual number of cases. Our Supreme Court Service furnishes 
subscribers with copies of opinions in pamphlet form promptly after each opinion 


day. 


CONGRESS. 


The 64th Congress convenes on December 6, 1915. There is every indication 
that general legislation will receive but scant attention at the coming session of 
Congress. Discussion of the army appropriation bill and the navy appropriation 
bill will occupy a great deal of time and there will be a strong “‘lobby’’ against more 
than ordinary appropriations for preparedness. The different departments of 
the Government have been asked to limit estimates to the lowest possible figures. 
Some of the Cammissions expect to get appropriations much below what was 
granted for the present fiscal vear. It is probable that the so-called “‘Pork Barrel’ 
legislation will be cut to the minimum again. Because of the foreign situation, it 
is not probable that a special session of the Senate will be called before the regular 
session in December. There is a rumor that the President will call the Senate in 
special session to consider the treaty with Colombia, as well as the treaties with 
Haiti and Nicaragua, but, as stated above, such action is considered doubtful. 


STATE LEGISLATURES. 


The regular legislative program of 1915 was completed at 1:15 o’clock Sunday 
morning, September 26th, with the sine die adjournment of the Alabama legislature. 


Over 86,000 bills were introduced during the regular sessions of the State legis- 
latures and the 63rd Congress, of which over 17,000 were enacted into law. 


During 1916 the legislatures of the States of: GEORGIA, KENTUCKY, 
LOUISIANA, MARYLAND, MASSACHUSETTS, MISSISSIPPI, NEW JERSEY, 
NEW YORK, RHODE ISLAND, SOUTH CAROLINA and VIRGINIA will 
meet in regular session. Our Legislative Department is now booking orders for the 
information service. Those interested in any subject of legislation may address our 
nearest office for further particulars regarding this service. 


The Corporation Journal should be kept in a binder for convenient reference. 
We furnish a substantial binder for $1.50. 
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